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IjEFORE I begin z courfc of ledurdi on a (cU 
ence of great exjcenc an4 icnporcance^ I think 
it my duty to hy before the Public the rau 
ions which have induced me to undertake fuch a 
labour^ as well as a (hoct account of the nature 
and objeda of the courfe which I propofe to 
deliver* I have always been unwilling to wafte 
in unprofitable ina(3ivity that leifure which 
the firfi; years of my profeffion ufually aliow^ 
and which diligent men^ evfo with moderate 
talentSj might often employ in a manner neither 
difcreditablc to themfelves nor wholly ufelefs to 
others. Defiroijs that my own leifure (hould not 
be confumed in iloth^ I anxiouily looked about 
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for fome way of filling it up, which might enable 
me, according to the meafure of my humble abi- 
lities, to contribute fomewhat to the dock of ge* 
neral ufefulnefs. I had long been convinced that 
public leftures, which have been ufed in moft 
ages and countries to teach the elements of al- 
moft every part of learning, were the moft conve- 
nient mode in which thefe elements could be 
taught ; that they were the beft adapted for the 
important purpofes of awakening the attention of 
the ftudent, of abridging his labours, of guiding 
his inquiries, of relieving the tedioufnefs of pri- 
vate ftudy, and of imprelSing on his recoHe&ion 
the principles of fcience. I faw no reafon why 
the law of England ftiould be lefs adapted to this 
mode of infti'uAion, or lefs likely to benefit by it, 
than ahy other part of knowledge* A learped 
gentleman, however, had already occupied that 
ground *, and will, I doubt not, perfevere in the 
ufeful labour which he has undertaken. On his 
province it Was far from my with to intrude. It 
appeared to me that a courfc of leftureson an- 
other fcience clofely conneftcd with all liberal 
profefiional ftudies, and. which had long been the 
fubjeft of my, own reading and refleftion, might 
not only prove a moft ufeful introdudifion to the 

* See " A Syllabus of Ledures on the Lair of England. 
" to be delivered iu Liijcoln'srlnn HafJ, by M. Nolan, Efq.** 
London, 1 796. 
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Jatv of England^ but might alfo become an inte-- 
reding part of general ftudy, and an important 
branch of the education of thofc who were not 
deftined for the profelSion of the la\^. I was con- 
firmed in my opinion by the aflent and approba* 
tion of men, whofe names, if it were becoming 
to mention them on fo flight an occafion, would 
add authority to truth, and furnifti fome excufe 
even for error. Encouraged by their approbation, 
I refolved, without delay, to commence the un- 
dertaking, of which I (hall now proceed to give 
fome account ; without interrupting the progrefs 
of my difcourfc by anticipating or anfwering the 
remarks of thofe who may, perhaps, fneer at me 
for a departure from the ufual courfe of my pro- 
feflion ; becaofe I am dcfirous of 'employing in a 
rational and ufeful purfuit that leifure, of which 
the fame men would have required no account, if 
it had bcejji wafted on trifles, or even abufed in 
diflipation.' 

The fcience which teaches the rights and duties 
of men and of ftates, has, in modern times, been 
called the Law of Nature and Nations. Under 
this comprehenflve title are included the rules of 
morality, as they prefcribe the condu£t of private 
men towards each other in all the various rela- 
tions of human life; as they regulate both the 
obedience of citizens to the laws, and the autho- 
rity of the magiftrate in framing laws and adrni- 
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niftcring government; as they modify the In- 
tercourfe of independent commonwealths in peace^ 
and prefcribe limits to their boftility in war. 
This important fcience comprehends only thai 
part o( private ethics which is capable of being rc« 
duced to fixed and general rules. It confiders 
only thofe general principles of Jurijprftdence and 
politics which the wifdom of the lawgiver adapts 
to the peculiar fituation of his own country, and 
which the Ikill of the ftatefman applies to the 
more fluftuniing and infinitely varying circum* 
Hances which aSeft its immediate welfare, and 
fafety. *^ For there arc in nature certain foun- 
'' tains of juftice whence all civil laws arc derived, 
^^ but as dreams ; and like as waters do uke tine- 
'^ tures and taftes from the foils through which 
*^ they run, fo do civil laws vary according to 
** the regions and governments where they arc 
" planted, though they proceed from the fame 
** fountains *." Bacon's Dig. and Adv. ofLtarn.^-^ 
Works, vol. i. p. loi. 

On the great queftions of morality, of politics, 
and of municipal law, it is the objcd of this fci- 
ence to deliver only thofe fundahiental truths of 
which the particular application is as extenfive as 

* I have not been deterred by iiNnt petty incoRgniity of 

metaphor from quoting this ntfble fcntence. Mr. Hume nad, 

perhaps, this fentence in his recollection, when he wrote a 

. remarkable paflage of his works. See Hume't EfTays, vol.ii* 

p. 3 ja. ed. Lond. 1788. 
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the whole pnVate and public condud of men; to 
difcover thofe ^'fouKains of juftice," without pur- 
fuing the ** ftrcatns" through thecndlefs variety of 
their courfe. But another part of the fubjed is 
treated with greater fulnefs and minutenefs of ap* 
plication ;' namely^ that important branch of ic 
which profefles to regulate the relations and in- 
tcrcourfe of ftates^ and more efpecially, both oa 
account of their greater perfedion and their more 
immediate reference to ufe^ the regulations of 
that intercourfe as they are modified by the ufages 
of the civilized nations of Chriftendotn. Here 
this fcience no longer reds in general principles. 
That province of it which we now call the law 
of nations^ has^ in many of its parts^ acquired 
among our European nations much of the prc- 
cifion and certainty of pofitive law, and the par- 
ticulars of that law ar^ chiefly to be found in the 
works of thofe writers who have treated the fci- 
ence of which I now fpeak. It is becaufe they 
have clafled (in a manner which Teems peculiar 
to modern times) the duties of individuals with 
thofe of nations, and edabliflied their obligation 
on fimilar grounds, that the whole fcience has 
been called, ** The Law of Nature and Na- 
** tions/' 

Whether this appellation be the happieft that 
could have been chofen for the fcience, and by 
what ileps it came to ()e adopted among^ our mo- 
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dcrn moraliils and lawyers*, are inquiries, pei** 
haps, of more curiofity than ufe, and which, if 
ihey deferve any where to be deeply purfued, 
will be purfuod with more propriety in a full exa- 
mination of the fubjcft than within the fbort li- 
mits of an introduftory difcourfe. Nimes are, 
however, in a great meafure arbitrary; but the 
diftribution of knowledge into its parts, though it 
may often perhaps be varied with little difad* 
vantage, yet certainly depends upon fome fixed 
principles. The modern method of confidering 
individual and national morality as the fubjecfls of 
the fame fcience, feems to me as convenient and 
reafonabie an arrangement as can be adopted. 

♦ The leamfd reader is aware that the *' jus naturae** and 
•* jus gentium" of the Roman lawyers are phrafcs of very 
different import from the modern phrafes, *' law of nature 
•* and law of nations." " Jus naturale," fays Ulpian, •* eft 
*^ quod natura omnia animalia docuit." D. i« i. i. a. 
•* Quod natural is ratio inter omnes homines conftituit, id 
** que apud omnes peraeque cuftoditur vocaturque jus gen* 
•* tium." D. 1. 1.9. But they fometimes negle6t this^ iub- 
t!e diftindion — " Jure naturali quod appellatur jus gen- 
*' tium.'* I. 2. I. II. Jus feciale was the Roman term for 
our law of nations. ^' Belli quidem aequitas fanftidime po- 
puli Rom. feciali jure perfcripta eft.** Off. i. 11. Our' 
learned civilian Zouch has accordingly entitled his^work, *.* Dc 
•' Jure Fcciali, five de Jure infer Gentes." The Chancellor 
D'Agueflcau, probably without knowing the work of 
Zouch, fuggefted that this law (bould be called^ *' Droit 
*' ctitre Us Gcm^* (Oeuvrcs, tom. ii. p. 337)* in which he 
has been followed by a late ingenious writer, Mr. Bent ham, 
Princ. of Moials and Pol. p. 324. Perhaps thefe learned wri- 
ters do employ a phrafe which expreffes the fubje£t of this 
law with more accuracy than our common language; but I 
€k}ubt, whether innovations in the terms of fcience always 
repay us by their fuperior prechfion for the uncertainty and 
coofttfioD which the change occafions, 

1 - The 
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The fame rules of moraliiy which hold together 
men in families^ and which form families into 
commonwealths, alfo link together ihefe com- 
monwealths as members of the great fociety of 
mankind. Commonwealths, as well as private men^ 
are liable to injury, and capable of benefit, from 
each other ; it is, therefore, their intereft as well 
as their duty to reveftnce, to pradlife, and to en- 
force thofe rules of juftice, which control and 
reftrain injury, which regulate and augment bene- 
fit, which, even in therr prefent imperfedl obferv- 
ance, preferve civilized dates in a tolerable condi* 
lion of fecurity from wrong, and which, if they 
c6Uld be generally obeyed, wpuld eftablifh, and 
permanently maintain, the well-being of the 
univerfal commonweahh of the human race. 
It is therefore with juftice that one part of this 
fcience has been called ^^ the natural law of in-' 
^* dividualSy* and the other, *^ the natural law of 
^^ ftates;'' and it is too obvious to require obferva- 
tion **, that the application of both thefe laws, of 
the former as much as of the latter, is modified and 
•varied by cuftoms, conventions, character, and 
Situation. With a view to thefe principles, the 
writers on general jurifprudence have confidered 
ftates as moral perfons; a mode of exprcffioa 
which has been called a fiidioa of la^ but which 



* This remark is fuggcftcd by dh obje£Hon of Fatiel^ 
which is ipore fpeciouB tb^ foli4«— See bis Prelim. § 6. 

may 
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may be regarded with more propriety as a bold 
metaphor, ufcd to convey the .important truths 
that nations, though they acknowledge no 
common fuperior, and neither can nor ought 
to be fubjefted to human puni(hment, are yet 
under the fame obligations mutually to prac«» 
tife honefty and humanity, which would havo 
bound individuals, even if they could be conceived 
ever to have fubfifted without th? proteding re- 
(Iratnts of government; if they were not com* 
pelled to the difcharge of their duty by the juft 
authority of magiftrates, and by the wholefome 
terrors of the laws. With the fame views this 
law has been ftyled^ and (notwithftanding the 
objedions of fome writers to the vaguenefs of the 
language) appears to have been fiyled with great 
propriety, *^ the law of nature.** It may with 
fufHcient correftnefs, or at lead by an eafy meta« 
phor> be called a ^^ lawj'' inafmuch as it is a fu*> 
preme, invariable, and uncontrollable rule of 
conduft to all men, of which the violation is 
avenged by natural puniftiments, which necef* 
fhrily flow from the conflirution of things, and are 
as fixed and inevitable as the order of nature. It 
is " the law 0/ nature^* bccaufe its general pre-' 
tepts are eflentially adapted to promote the hap« 
pinefs of mian, as long as he remains a being of 
the fame nature with which he is at prefent en- 
dowed, or, in other words,, as long as he con- 
tinues to be man^ in aU the variety of times, places, 

and 
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aivd circumftances, in which he has_been known, 
or can be imagined to exift; becaufe it is difco- 
verable by natural reafon, and fuiiablc to our na- 
tural conftitution ; becaufe its fitnefs and wifdotn 
are founded on the general nature of human 
beings, and not on any of thofe temporary and 
accidental fituations in which they may be placed. 
It is with ftill more propriety, and indeed with the 
higheft ftridnefs, and the moft perfeft accuracy,' 
confidered as a law, when, according to thofe juft' 
and magnificent views which philofophy and reli-' 
gion open to us of the government of the world, 
it is received and reverenced as the facred code, 
promulgated by the great Legiflator of the univerfe 
for the guidance of his creatures to happincfs, 
guarded and enforced, as our own experience raay^ 
inform us, by the penal fandtions of (hamc, of 
remorfe, of infamy, and of mifery; and ftill far- 
ther enforced by the reafonable expectation of yet 
more awful penalties in a future and more per- 
manent ftate of exiftence. It is the contempla- 
tion of the law of nature under this full, mature, 
and perfedt idea of its high origin and tranf- 
cendent dignity, that called forth the enthufiafm 
of the greateft men, and the greateft writers of 
ancient and modern times, in thofe fublime de- 
fcriptions, where they have exhaufted all the 
powers of language, and furpafled all the other 
exertions, even of their own eloquence, in the 

c difplay 
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ihefe grand fcntiments of '• the good and fair/' 
have fometimes prevented them from delivering 
the principles of ethics with the nakednefs and 
drynefs of fcience, at leaft, we mufl: own that 
they have chofen the better part ; that they have 
preferred virtuous feeling to moral theory; and 
pradical benefit to fpeculative exaftnefs. JPer* 
haps thefe wife men may have fuppofed that the 
minute difleftion'and anatomy of Virtue might, 
to the ill-judging eye, weaken the charm of her 
beauty. 

It is not for me to attempt a theme which has 
perhaps been exhaufted by thefe great writers. I 
am indeed much lefs called upon to difplay the 
worth and ufefulnefs of the luvv of nations, than to 
vindicate myfelf from prefumptioji in attempting 
a fubjeft which has been already handled by fo 
many mafters. For the purpofe of that vindica- 
tion, it will be neceffary to Ikctch a very fliort and 
flight account (for fuch in this place it muft una- 
voidably be) of the progrefs and prefent (late of 
the fcience, and of that fuccefiion of able writers 
who have gradually brought it to its prefent per- 
fection. 

We have no Greek or Roman treatlfe re- 
maining on the law of nations. From the title 
of one of the loft works of Ariftotle, it appears 

that 
4c 
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that he cotHpofed a treatife on the laws of war *, 
which, if we had the good fortune to poflefs it, 
would doubtlefs have amply fatisfied our curiofity, 
and would have taught us both the praftice of the 
ancient nations and the opinions of their moralifts, 
with that depth and precilion which diftinguiOi the 
other works of that great philofopher. We can now 
only imperfedly collect that praftice and thofe 
opinions from various paflages which are fcattered 
over the writings of phiiofophers, hiftorians, poets, 
and orators. When the time (hall arrive for a 
more full confideration of the date of the govern- 
ment and manners of the ancient world, I (hall be 
able, perhaps, to offer fatisfadlory reafons why 
thefe enlightened nations did not feparate from 
the general province of ethics that part of mo- 
rality which regulates the intercourfe of ftates, 
and eredt it into an independent fcience. It 
would require a long difcuffion to unfold the 
various caufes which united the modern na- 
tions of Europe into a clofer focietyj which 
linked them together by the firmed bands of mu- 
tual dependence, and which thus, in procefs of 
time, gave to the law that regulated their inter- 
courfe greater importance, higher improvement, 
and more binding force. Among thefe caufes we 
may enumerate a common extraftion, a common 
religion^ (imilar manners, inditutions, and Ian- 

I guages; 
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giiagcs ; in earlier ages the authority of the See of 
Rome, and the extravagant claims of the Imperial 
crown ; in later times the connexions of trade^ 
the jealoufy of power, the refinement of civiliza- 
tion, the cultivation of fcience, and, above all, that 
general mildnefs of character and manners which 
arofe from the combined and progrcflive influence 
of chivalry, of commerce, of learning, and of re- 
ligion. Nor muft we omit the fimilarity of thofe 
political inftitutions which, in every country that 
had been over-run by the Gothic conquerors, bore 
difcernible marks (which the revolutions of fuc- 
ceeding ages had obfcurcd, but not obliterated) of 
the rude but bold and noble outline of liberty that 
was originally fketched by the hand of thefe ge- 
nerous barbarians. Thefe and many otlier caufes 
conlpired to unite the nations of Europe m a more 
intimate connexion and a more conftant inter- 
courfe, and of confequence made the regulation 
of their intercourfe more neceflary, and the law 
that was to govern it more important. In propor- 
tion as they approached to the condition of pro- 
vinces of the fame empire, it became almoft as 
cflTcntial that Europe fliould have a precife and 
comprebenfive code of the law of nations, as that 
each country (hould have a fyftem of municipal 
law. The labours of the learned accordingly be- 
gan to be direded to this fubjeft in the fixteenth 
century, foon after the revival of learning, and af- 
ter that regular diftribution of power and territory 

which 
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which has fubfifted, with little variation, until our 
times. The critical examination of thefe early 
writers would perhaps not be very interefting in 
an extenfive work, and it Nvould be unpardonable 
in a (hort difcourfe. It is fufficient to obfervc 
that they were all more or lefs (hackled by the- 
barbarous philofophy of ihe fchools, and that they 
were impeded in their progrefs by a timorous de- 
ference for the inferior and technical parts of the 
Roman law, without raifing their views to the 
comprehcnfive principles which will for ever in- 
fpire mankind with veneration for that grand 
monument of human wifdom. It was only in- 
deed in the fixteenth century that the Roman lav 
was firft fludied and underflood as a fcience con- 
nefted with Roman hiftory and literature, and 11- 
lu(brated by men whom Ulpian and Papinian would 
not have difdained to acknowledge as their fuccef- 
fors *. Among the writers of that age we may 
perceive the ineffeftual attempts, the partial ad- 
vances, the occafional (Ireaks of light which al* 
ways precede great difcoveries, and works that 
arc to inftruft pofterity. 

The reduftion of the law of nations to a fyftem 
was referved for Grotius, It was by the advice of 

* Cujaclus, BriiTonius, Hottomannus, &c. &c. — Fide 
Gravina Orig. Jur. Civil, p. 13a — 138. edit. Lipf. 1737. 

Leibnitz^ a great mathematician as well as philofopher, 
declares that he knows nothing which approaches fo near to 
the method and prccifioh of geometry as the Roman law. — 
P|>« torn. iy. p. 254. 

Lord 
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Lord Bacon and Peirefc that he undertook this 
arduous taik. He produced a work which we 
now indeed juftly deem imperfeft, but which is 
perhaps the moft complere that the world has yet 
owed, at fo early a ftage in the progrefs of any 
fcience, to the genius and learning of one man. 
So great is the uncertainty of polihumous reputa- 
tion, and fo liable is the fame even of the greateft 
men to be obfcured by thofe new fafliions of 
thinking and writing which fucceed each other fo 
rapidly among polilhed nations, that Grotius, who 
filled fo large a fpace in the eye of his contem- 
poraries, is now perhaps known to fome of my 
readers only by name. Yet if we fairly eflimatc 
both his endowments and his virtues, we may 
juftly confider him as one of the moft memorable 
men who have done honour to modern times. He 
combined the difrharge of the moft important 
duties of aftive and public life with the attainment 
of that exaft and various learning which is gene- 
rally the portion only of the reclufe ftudent. He 
was diftinguiOied as an advocate and a magiftxate, 
and he compofed the moft valuable works on the 
law of his own country; he was almoft equally 
celebrated as an hiftorian, a fcholar, a poet, and 
a divine ; a difinterefted ftatefman, a philofophical 
lawyer, a patriot who united moderation with 
firmnefs, and a theologian who was taught candour 
by his learning. Unmerited exile did not damp 
his patriotifm ; the bitternefs of controverfy did 

not 
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not extingiiifti his charity. The fagacity of his 
numerous and fierce adverfaries could hot difcover 
a blot on his charafter ; and in the midft of all the 
hard trials and galling provocations of a turbulent 
political life, he never once deferted his friends 
when they were unfortunate, nor infulted his ene- 
mies when they were weak. In times of the 
mod furious civil and religious fadion he pre- 
ferved his name unfpotted; and he knew how 
to reconcile fidelity to his own party, with 
moderation towards his opponents. Such was 
the man who was deftined to give a new form to 
the law of nations, or rather to create a fcience, 
of which only rude iketches and indigefted mate- 
rials were fcattered over the writings of thofe who 
had gone before him. By tracing the laws of his 
country to their principles, he was led to the con- 
templation of the law of nature, which he juftly 
confidered as the parent of all municipal law*. 
Few works were more celebrated than that of 
Grotius in his own days, and in the age which fuc- 
ceeded. It has, however, been the faOiion of the 
laft half-century to depreciate hi$ work as a (hapc- 
lefs compilation, in which reafon lies buried un- 
der a mafs of authorities and quotations. This 
fafhion originated among French wits and de- 
claimers, and it has been, I know not for what 

* Proavia juris civilis.— De Jur. Bell, ac Pac. Proleg, 
{ i6. 

p reafon. 
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r€af(3n, adopted, though with far greater moderation 
and decency, by fome refpefta!;)le writers among 
ourfelves. As to thofe who firft ufed this lan- 
guage, the moft candid fuppofition that we can 
make with refpeft to them is, that they never read 
tlie work ; for, if they had not been deterred from 
the perufal of it by fuch a formidable difplay of 
Greek charaders, they muft foon have dlfcovered 
that Grotius never quotes on any fubje(^ till he 
has lirft appealed to fome principles, and often, in 
my humble opinion, though not alwa,ys, to the 
Ibundeft and moft rational principles. 

But another fort of anfwer is due to fome of 
thofe * who have criticized Grotius, and that an- 
fwer might be given in the words of Grotius him- 
fclf -f-. He was not of fuch a ftupid and fervile 
caft of mind, as to quote the opinions of poets or 
orators, of hiftorians and philofophers, as thofe 
of judges, from whofe decifion there was no ap- 
peal. He quotes them, as he tells us himfelf, 
as witneflcs whofe confpiring teftimony, mightily 
ftrengthened and confirmed by their difcordance 
on almoft every other fubjed, is a conclufivc 
proof of the unanimity of the whole humanrracc 
on the great rules of duty and the fundamental 
principles of morals. On fuch matters, poets 

^ * Dr. Paley, Princ. of Mor. and Polit. Philof. Pref. p. xiv. 

4nd XV. * " > 

•|^ Grot. Jur. Bel. et Pac. Prolcg. § 40. 
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and orators are the moft unexceptionable of all 
witnefles ; for they addrefs themfelves to the gene- 
ral feelings and fympathies of mankind ; they arc 
neither warped by fyftem, nor perverted by fo- 
phiftry; they can attain none of their objcfts, 
they can neither pleafe nor perfuade, if they 
dwell on moral feniiments not in nnifon with thofc 
of their readers. No fyftem of moral philofophy 
can furely difregard the general feelings of human 
nature and the according judgment of all ages 
and nations. But where are thefe feelings and 
that judgment recorded and preferred? In thofc 
very writings which Grotius is gravely blamed 
for having quoted. The ufages and laws of 
nations, the events of hiftory, the opinions of 
philofophers, the fentiments of orators and poets, 
as well as the obfervation of common life, are, in 
truth, the materials out of which the fcience of 
morality is formed ; and thofe who negleft them 
arejuftly chargeable with a vain attempt to philo- 
fophize without regard to fadt and experience, 
the fole foundation of all true philofophy. 

If this were merely an objedlion of tafte, I (hould 
be willing to allow that Grotius has indeed' 
poured forth his learning with a profufion that 
fometimes rather encumbers than adorns his work, 
and which is not always neceffary toiheilluftration 
of his fubjeft. Yet, even in making that conceffioiri 
I (hould rather yield to the tafte of others than fpeak - 
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from my own feelings. I own that fuch richnefs 
and fplendour of literature have a powerful charm 
for me. They fill my mind with an endlefs va* 
Tiety of delightful recoUedlions and affociations. 
They reUeve the underllanding in its progrefs 
through a vaft fcience, by calling up the memory 
of great men and of interefting events. By this 
means we fee tlie truths of morahty clothed with 
all the eloquence (not that could be produced by 
the powers of one man, but) that could be be- 
ftowed on them by the colledlive genius of the 
world. Even Virtue and VViidom themfelves ac- 
quire new majefly in my eyes, when I thus fee all 
the great maflers of thinking and writing called 
together, as it were, from all times and countries, 
to do them homage, and to appear in their 
train* 

But this is no place for difcuffions of tafte, 
and I am very ready to own that mine may be 
corrupted. The "work of Grotius is liable to a 
more ferious objedion, though I do not recoiled 
that it has ever been made. His method is in» 
convenient and unfcientific. He has inverted 
the natural order. That natural order undoubt- 
edly didates, that we (liould firft fearch for the 
original principles of the fcience in human na- 
ture; then apply them to the regulation of the 
oondud of individuals; and laftly, employ them 
for the decifion of thofe dilficuk and complicated 

queftions 
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queftions that arife with refpedt to ihc intcrcourfe 
of nations. But Grotius has chofen the rcverfe of 
this method* He begins with the coniideration of 
the ftates of peace and war, and he examines 
wiginal principles only occafionally and inci- 
dentally, as they grow out of the queftions whicb 
he is called upon to decide. Ic is a neceflary con- 
fequeoce of this diforderly method, which exhi- 
bits the elements of the fcience in the form of fcat- 
tentd digrcflions, that he feldom employs fuffi- 
cient difcuffion on thefe fundamental truths, and 
never in the place where fuch a difcuifion would 
be mod inftruftive to the reader. 

This defeft in the plan of Grotius was per* 
ceived, and fupplied, by ^PuffendorfF, who re-t 
ftored natural law to that fuperiority which be-!* 
longed to it, and with great propriety treated the 
law of nations as only one main branch of the pa- 
rent dock. Without the genius of his matter, 
« and with very inferior learning, he has yet treated 
this fubjed with found fenfe, with c^lear method, 
with extenfive and accurate knowledge, and with 
a copioufnefs of detail fometimes indeed tedious, 
but always inftruftive and fatisfadlory. His work 
will be always ftudied by thofe who fpare no la» 
bour to acquire a deep knowledge of the fubjed; 
but it will, in our times, I fear, be oftener found 
on the fhelf than on the defls* of the general ftu- 
dent. In the time of Mr. Locke it was confi- 

der^d 
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dcred as the manual cf thofe who were intended 
for adive life ; but in the prefent age I believe it 
will be found that men of bufinefs are too much 
occupied, men of letters are too faftidious, and 
men of the world too indolent, for the ftudy or 
even the perufal of fuch works. Far be it from 
me to derogate from the real and great merit of 
fo ufeful a writer as PufFendorif. His treatife is 
a mine in which all his fucceflbrs mud dig. I 
only prefume to fuggeft, that a book fo prrfy, 
and fo utterly void of all the attraftions of compo* 
iition, is likely to repel many readers who are in- 
terefted, and who might perhaps be difpofed to 

acquire fome knowledge of the principles of pub- 
lic law. 

Many other circumftances might be mentioned, 
which confpire to prove that neither of the great 
works of which I have fpoken, has fuperfeded 
the neceflity of a new attempt to lay before the 
Public a Syftem of the Law of Nations. The 
language of fcience is fo completely changed 
fince both thefe works were written, that whoever 
was now to employ their terms in his moral 
Kafonings would be almoft unintelligible to 
fome of his hearers or readers^ and to fome 
among them too who are neither ill qualified nor 
ill difpofed to ftudy fuch fubjefts with confider- 
able advantage .to themfelves. The learned in- 
deed well know how little novelty or variety is to 

be 
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be found in fcientific difpUtes. The fame trutlif 
and the fame errors have been repwted from age 
to age, with little variation but in the language; 
and novelty of expreffion is often miftaken by the 
ignorant for fubftantial difcovery. Perhaps too 
very nearly the fame portion of genius and judg- 
ment has been exerted in moft of the various forms 
under which fciencc has been cultivated at different 
periods of hiftory. The fuperiority of thofc 
writers who continue to be read, perhaps often 
confifts chiefly in tafte, in prudence, in a happy 
choice of fubjeft, in a favourable moment, in an 
agreeable flyle, in the good.fortune of a prevalent 
language, or in other advantages which are either 
accidental, or are the refult rather of the fe- 
condary than of the higheft faculties of the mind. 
—But thefe refledtions, while they moderate the 
pride of invention, and difpel the extravagant 
conceit of fuperior illumination, yeit ferve to prove 
the ufe, and indeed the neceffity, of compofing, 
from time to time, new fyftems of fcience adapted 
to the opinions and language of each fucceeding 
period. Every age muft be taught in its own lan- 
guage. If a man were now to begin a difcourfe 
on ethics, with an account of the " moral entities'* 
of Puffendorff*, he would fpeak an unknown 

tongue. 

ft 

* 1 do not mean to impeach the founcftiefs of any part of 
PufFciidortF's reafoniiig founded on moral entities. It may 
be e^lained in a manner confident with the nioft juft philo- 
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It b not, however, alone as a mere tranflatioti 
of former writers into modern language that a 
new fyftcm of public law feems likely to be ufe- 
ful. The age in which we live poflefles matty 
advantages, which are peculiarly favoumbte to 
fuch an undertaking. Since the compoiition of 
the great works of Grotius and Puf&ndorff, a 
more niodtft, fimple^ and intelligible philofbphy' 
has beea imroduqedjnto the ichools^ which ha^ 
indeed been grofsly abufed by fophifts, tut which^ 
from the time of Locke, has been cultivated and 
improved by a fucceffibn of difcipks woithy of 
their illttftridus maftcr. Wc are thus enabled to 
diTcufs with precifion, and to explain with clear* 
ne6y«^tbe principles of the fcien<!€ of hiiman na* 
ture, ^'hich are in themfelves on a lev^I with thd 
capacity of every XMt\^<^ good fenfe, and whidr 
only appeared to beabftrufefrom the unprofitable 
fubtleties with which^tfccy were loaded^ and the^ 
barbarous jargon in tvhich they were <?5cppeffed. 
The deepeft dCKflrinei-of morality have fince that, 
time been treated in the perfpicuous and popular: 
ftyle, and Mfjik fouac. degree of tkc beaoty and elo- 
quence of the ancient moraltfts. That philafophy; 
on which are founded ilie principles of our duty^ 
if it has not become more certain (for morality ad- 

faphy. He ufed, as every writer rnufl do, the fcientific lan- 
guage of his own time. I onl/'aflrert that, to thofe who are 
unacquainted with ancient fyrfcm^ his philofophioil "yoca- 
bulary Uiobfolete and uhuiteliigible. 
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mits no difcoYtries), is at lead Icfs " harfti and 
'* crabbed/' lefs obfcure and haughty in its Ian* 
guage, Icfs forbidding and difgufting in its ap- 
pearance^ than in the days of our anceftors. If 
learning in this progrcfs towards popularity has 
engendered (as it mud be owned that ic has) 
a multitude of fuperficial and mod mifchievous 
fciolids^ the antidote mud come from the fame 
quarter with the difeafe. Popular reafon can alone 
corredt popular fophidry. 

Nor is this the only advantage which a writer 
of the prefent age would poffefs over the cele- 
brated jurids of the lad century. Since that time 
vad additions have been made to the dock of our 
knowledge of human nature^ Many dark periods 
of hidory have fince been explored. Many hi* 
tberto unknown regions of the globe have been 
vifited and defcribed by travellers and navigator^ 
not lefs intelligent than intrepid. We may be faid 
to dand at the confluence of the greated number 
of dreams of knowledge flowing from the mod 
didant fources^ that ever met at one point. We 
are riot confined, as the learned of the lad age ge* 
ncrally were, to the hidory of thofe renowned na- 
tions who are our mafters in literature. We can 
bring before us man in a lower and more abjetf): 
condition than any in which he was ever before 
feen^ The records have been partly opened to us 

M of 
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of thofe mighty empires of Afia*, where the 
beginnings of civili:f ation are loft in the darknefs of 
an unfathomable antiquity. We can make human 
focicty pafs in review before our mind, from the 
brutal and helplefs barbarifm of Terra del Fuego^ 
^nd the mild and voluptuous favages of Otahciie^ 
to the tame but ancient and immoveable civiliza- 
tion of China, which beftows its own arts on every 
fucceflive race of conquerors; to the meek and 
fervile natives of Hindoftan, who prefervc their 
ingenuity, their fkill and their fcience, through a 
long feries of ages, under the yoke of foreign ty- 
rants; to the grofs and incorrigible rudenefs of 
the Ottomans, incapable of improvement, and ex- 
tinguilhing the remains* of civilization among 
their unhappy fubjeds, once the moft ingenious 
nations of the earth. We can examine almoft 
every imaginable variety in the chai*a6ler, man- 
ners, opinions, feelings, prejudices, and inftitu- 
tions of mankiqd^ into which they can be thrown^ 

* I cannot prevail on myrelf to pafs over this fubje<fl 
without paying my humble tribute to the memoiy of Sir W- 
Joncs, who has laboured fo fucccfsfiilly in Oriental litera- 
ture, whofe fine genius, pure tafle, unwearied induftr)', un- 
rivalled and almoll prodigious variety of apquiremcnts^ not 
to fpeak of his amiaole manners and fpotlefs integrity, muft 
fill every one who cultivates or admires letters with reverence, 
tinged with a melancholy which the recolleftion of his recent 
death is fo well adapted to infpire. I hope I fhall be par- 
doned if I add my applaufe to the genius and learning of Mr. 
Maurice, who treads in the fteps of his illuftrious friend, 
and who has bewailed his death, in a flrain of genuine an^ 
beautiful poetry, not unworthy of happier periods of oiir 
5|igUfli literature. 

cither 
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either by the rudenefs of barbarifm,- or by the 
capricious corruptions of refinement, or bythofc 
' innumerable combinations of circumftances, wbich^ • 
both in thefe oppofite conditions and in all the in- 
termediate (tages between them, influence or direft ^ 
the courfe of human affairs. Hiftory, if I may ' 
be allowed the expreflion, is now a vaft mufeum, 
in which fpecimens of every variety of human 
nature may be ftudied. From thefe great accef- 
lions to knowledge, lawgivers and ftatefmen, bur, 
above all^ moralifls and political philofophers, 
may reap the mod important inftruftion. They 
may plainly difcover in all the ufeful and beautiful 
variety of governments and inftitutions, and under • 
all the fantaftic ' multitude of ufages and rites 
which have prevailed among men, the fame fun- 
damental, comprehenfive truths, the facred maf- 
ter-principles which are the guardians of human 
fociety, recognifed and revered (with few and 
flight exceptions) by every natioh upon earth,'' 
and uniformly taught (with -dill fewer exceptions) 
by a fucceflion of wife men from the firft dawn of 
fpeculation to the prefent moment. The excep- 
ttons,' few as they are, will, on more refledtion, be ' 
found rather apparent than reaU If we could 
raife ourfelves to that height from which we ought 
to furvey fo vaft a fubje6t> thefe exceptions would ' 
altogether vanifli ; the brutality of a handful of 
favages would difappear in the immenfe profpcQ: 
of human nature^ and the murmurs of a few 
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licentious fophrfts would not alcend to br^dk tht 
general harmony. This confeiit of mankind in 
fyfk principles, and this endlefs Tariery in their 
application, which is one among many valuabte 
tfutha which we may coUedt firom our prefenc ex^ 
tenfive' acquaintance with the hiilory of man, i^ 
itself of vaft importance. Much of the majefly 
and authority of virtue is derived from their con^ 
fent, aitd almoft the whole of prafbical wifdom is 
founded on their variety • 

* ■ •■ ; ' 

4 
I 

What former age could have fupplied fads 
for fuch a work as that of Montefqtiieu ? He^ in- 
dpedi has been^ perhaps juftly, ^*afged wkh. 
abufing this; advantage, by the undiftin^ui{hing 
adoption of the narratives of travellers of very diflfer^ 
ent degrees of accuracy and veracity/ But-if wc 
relui^Atly confefs the juftnefs of this objeiJtion ; 
i^ we are compellisd to own that hi exaggerates 
the influence of climacei that h^ afcribes too much 
to the forefight and forming flcill of legiflators> and. 
far toolittle to^time and circumftances, inthegrbwth 
of political conftitutions ; that the fubftantial cha^ 
ra^er and eflential diiferences of governments, 
zsc often, loft and confounded in his technical Ian- 
giage and arxaog^ment;^ that he often bends the 
free an4 irregular outline of nature to the impof- 
ing but fallacious geometrical regularity of fyf" 
tern ; that he has chofen a ftyle of affe<fled 
abruptnefsj., fencentioufnefs^ and vivacity^ ill fuiced 

to 
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tp the gravity of his fubjedt ; afijcr all thcfe ctm- 
Gcflions (for his faniQ is large enoLigli cq fpare; 
many conceffions*), ^he Spirit of Laws yvill {liU> 
remain not only oac of the moft folid amd durable 
monuments of the powers of che human mind,. 
but a firiking evidence of the Ineftioiiabl^ advaa*. 
tages which political philofophy may receive from, 
^ wide furvey of all the variousi condiciaos q£ 
human focietyw 

in the prefent century a flow and filent, but 
very fubftaotial o^itigation has taken place in ther 
pradicc of war ; aad in pr-oportioh ^ thait miti- 
gated pra&ice has received the f^dion of time,^ 
It is iraifed iromi the rank of mere yfag^ and be* 
comes part of the law of na^OQS* .Whoever 
>yill congtpare our prefeot, modes of war&re. with 
the fyllem of Grottus* will cliaarly difcera the 
immenfe improvemeotf which, have, takeji place, 
in that refpedt fince th^ 'publication of his work, 
during a period^ i^rbaps in every poin)t of. view, 
the bappieft to he found ji^.thfihiftory of the 
world. In the faiine period many imporunt . 
points of public law haveb^ea the fubjed; of C9n«^ 
it& both by argument and by arms^ of which we 
find either oo mention^ or very obfcure tfacts^ in 
the hiftory of preceding timc9» 

• '■"■'.' 

* Efpecially thofe chapters of the third book^ entitled^ 
Temjuramentum cirea Cafitivos^ &c. &€• 

There 
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There are other circumftances to which I al* 
tude with heiltation and reluflance^ though it 
muft be owned that they afford to a writer of this 
age, fome degree of unfortunate and deplorable 
advantage over his predeceflbrs. Recent events 
have accumulated more terrible practical inftruc- 
tion on every fubje(5t of politics than could have 
been in other times acquired by the experience of 
ages. Men's wir, (harpencd by their paflions, has 
penetrated to the bottom of almoft all political 
queftions. Even the fundamental rules of mo- 
rality themfelves have, for the firft time, Xinfortu- 
nately for mankind, become the fubje<5k of doubt 
and difcuffion. I fhall confider it as my duty to ab- 
ftain from all mention of thefe awful events, and of 
ihefe fatal controverfies. But the mind of that man 
muft indeed be incurious and indocile, who has ei* 
ther overlooked all thefe things, or reaped no in- 
ftrudion from the contemplation of them. 

From thefe refleftlons it appears, that, fince the 
compofition of thofe two great works on the Law of 
Nature and Nations which continue to be the 
daflical and ftandard works on that fubjeft, we 
have gained both more convenient inftruments of 
reafoning and more extenfive materials forfcience; 
that the code of war has been enlarged and im- 
proved ; that ne>v quePaons have been pradlically 
decided ; and that new controverfies have arifen 
regarding the intercourfe of independent ftates, 

and 
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and the firfl: principles of morality and civil go- 
vernment. 

» 

Some readers may, however, think that in thefe 
obfervations which I offer, to excufe the prefump- 
tion of my own attempt, I have omitted the men- 
tion of later writers, to whom fome part of the 
remarks is not juftly applicable. But, perhaps, 
farther confideration will acquit me in the judg- 
ment of fuch readers. Writers on particular 
queftions of public law are not within the fcope 
of my obfervations. They have furniflied the 
moft valuable materials ; but I fpeak only of a 
fyftem. To the large work of Wolffius, the ob* 
fcrvations which I have made on PuffenrdorfF as a 
book for general ufe, will furely apply with ten- 
fold force. His abridger, Vattel, deferves, in- 
deed, confiderable praife. He is a very ingenious, 
clear, elegant, and ufeful writer. But he only con- 
iiders one part of this extenfive fubjeft, namely, 
the law of nations (Iridlyfo called -, and I cannot 
help thinking, that, even in this department of 
the fcience, he has adopted fome doubtful and 
dangerous principles, not to mention his conflant 
deficiency in that fulnefs of example and illuf- 
tration, which fo much embellifties and ftrengthcns 
reafon. It is hardly neceflary to take any notice 
of the text-book of Heineccius, the beft writer 
of elementary books with whom I am acquainted 
QQ any fubjedt. Burlamaqui is an author of fupe- 

I rior 
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rior merit : but he confines hinrfelf too much to 
the general principles of morality and pbiicics, to 
require much obfervation from me in this place. 
IPhe £ame reafo'n will excufe me for paffing over 
in iilence the works of many philofophers and 
moralifts, to whom, in the courfe of my propofed 
ledture^j I (hall owe and confefs the greatdk obli« 
gatjons ; and it might perhaps deliver me from 
the neceffity of fpeaking of the work of Dr. Paley> 
if I were not defirous of this public opportutiity 
of profeffing my gratitude for the inftruftion and 
pleafure which I have received from that excellent 
writer, who poflefles, in fo eminent a degree, 
thofe invaluable qualiues/of a moranft, good fenfe, 
.caution, fobriety, and perpetual refejence to con^- 
venience and pradlice; and who certainly is 
thought lefs original than he really is, merely be* 
caufe his tafte and mOdefty have led him to dif- 
dain the oftentation of novehy, and becaufc he 
generally employs more art to blend his own argu- 
ments with the body of received opinions, fo as 
that they are fcarce to be diftinguilhed, than other 
men, in the purfuit of a tranfient popularity, have 
excited to difguife the mod miferable common-^ 
places in the (hape of paradox. 

No writer, fincethc time of Grotius, of Pulfen* 
dorflf, and of Wolf, has combined an invefligation 
of the principles of natural and public law, with a 
fuU application of thefe principles to particular 
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cafes ; and in thefe circumftances, I truft, it will not 
be deeoied extravagant prefumpcion in me ^q hope 
that I (ball be able to exhibit a view of this fci- 
cnccj which (hall, at leaft^ be more intelligible 
and attractive to ftudents, than the learned treat ifes 
of thefe jCckbrated men, I fliall now proceed to 
ftate the general plan ^nd fubjeds of th^ letf^ures 
;n which I am to mai^e this attempt. 

I. The being whofe adions the law of nature 
profejpTes to regulat?^ i^ man. It is on the know^ 
ledge oi his nature that the fcience of his duty 
muft be founded 1f^. It is impoifible to approach 
the threlhold of moral philofophy, without a pre- 
vious examination of the faculties and habits of 
the human mind. Le{ no reader be repelled from 
this examination, by the odious and terrible name 
of metapkyfics » for it is, in truth, nothing more 
than th^ employti^ent of good feni'e, in obferving 
our own thoughts, feelings, and adionsi and when 
the fads whicl) are thus obferved, are exprefled, 

* 

as they ought to be^ in plain language, it is, per- 
haps;^ above all other fciences, moft on a level 
with the capacity and information of the gene- 
rality of thinking men. When it is thus expreff- 
ed, it requires no previous qualification, but a 
found judgment, perfedly to comprehend it ; ancl 

* Natura enim juris expllcanda eft nobis, eaqu^ ab h^mi" 
jzis repetenda natura.^^^^iQ. dc Leg. lib. i. c. 5. 
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thofc who wrap it up in a technical and myfterious 
jargon, always gtve us ftrong reaforf to fufpcdt 
that they are not philofophers but impoftdrsi Who- 
ever thoroughly undei-ftands fuch'a'fciencti muft 
be able to teach it plainly to ^11 men of cotn- 
mon fcnfe. The propofed courfc will therefore 
open with a very fhort, and, I hope, a very fim- 
ple and intelligible accourtt of the Jjowcrs and 
operations of the human mind. By this plain 
ftatcment of fads, it will liot be difficiilt to de« 
cide many celebrated, though frivolous, and 
merely verbal controverfics, which have long 
amufed the leifure of the fchools, and whidh owe 
both their fame and their exiftence 'to the ambi- 
guous obfcurity of fcholattic language. It will, 
for example, only require in appeal to every 
man's experience, to prove that <ve often aft 
purely from a regard to the happinefi of others;, 
and are therefore fecial beings; and it is not necef- 
fary to be a confumnfjate judge of the deceptions 
of language, to defpife the fophiftical rrifler, who 
telTs us, that becaufe we experience a gratifi- 
cation in our benevolent aftions, we are therefore 
cxclufively and uniformly felfilh. A corr eft ex- 
amination of fafts win lead us to difcoVer that 
quality which is common to all virtuous aftions, and 
which diftinguiflies thenl froni thofe' tirhich arc 
vicious arid criminal. But we fhall Tee that it is 
neceflary for man to be governed, not by his own 
trauiient and hafty opinion upon the tendency of 

every 
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every particular aSion, but by thofe fixed and 
unalterable rule?, which are the joint refult of the 
impartii^. judgment, the natural feeling^,, and the 
embodied experience of mankind. The autho- 
rity of thef^ rules is, indeed, founded only on 
their tendency to promote private and public wel- 
fare ; but the oj^orality of actions will appear folely 
to coafift iatheif correfpondence with the rute. 
By thehelp pf ihig obvious diftinftion we (hall 
vindicate. a jgft theory, which, far from being mo- 
dern, is, ,in fa^i as ancient as philofophy, both 
from plwfible objeftions, and from the odious 
imputatipo of fupporting thofe abfurd and mon^ 
(Irous fyftems which have been built upon it. 
Beneficial teijidency is the foundation of rules, and 
the crit^ion by. which habits and fentiments are to 
be tried. Bu^ it is neither the immediate flapdard, 
nor can it ever be the priacipal motive pf a<^ion. 
An adion, to be completely virtuous, mud accord 
with moral rules, and muft flow from our natural 
feelings and affedions, qioderated, matured, and 
improved into fteady habits of right conduct ^. 
Without, hpwever» dwelling loiiger on fubjeds 
which cannot be clearly dated, unlefs they arc 
fully unfolded, I content myfclf with obferving, 
that it (hall be my objed, in this preliminary, bMt 
moft iiipportant part of the courfe, to lay the 
foundations of morality fo deeply in human nature, 

♦ Eft autcm virtus nihil aliud quam in (e j^crfe^^a atquc ad ^ 
fummum perdu6U natura.-— Cic. de Leg, (ib, i. c. 8. 



> 
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as may fatisfy the cojdcft inquirer; and, at the 
fame time, ra vindicate the paramoiKit authority 
of the rules of pur dutyi U all tkneisv and in alt 
places, oyer all opinions of intereft and fpecula- 
tipjjis of bepefic, Xi) excenfively, rfq umVcrfally/ 
and fo inviolably,, as may wdi jiiftify the 
grandeft and the nioft apparently extravagant 
^fTufions of moral CDibniiafm. If, notwiihltand* 
ing ail my endeavours, to deliver ihefe.dodrines 
with the utmoft fimplicity, anV of my auditors 
thpuldflill reproach me foe imroducing fuch ab- 
ftrufe matters, I muft Ihrlter 'myfetf behind the 
authority of the wifeft ibf ra«n. ** If they (the an- 
•*■* ciene moralifta), before: they had come to the 
** popular and received notions of virtue and vicQ, 
'** had' ftard a littlp longer upon the inquiry con- 
^* cerning the roQtsiQf good, and evily^ they had 
^* ^iven, in mjT opinioni a great Ught to that 
'" which followed { and fpecialJy if they bad con- 
j ^^ fulted with natiir<;,^ they had made their doc- 
*^ trines lefs prolix,* and more profound.^-^-Bjro/f, 
Digit, and 'Mt>. <>/ Ltearn. book iu Wliat Lord 
Bacon defired ioi^ the mere gmtificaiion of fcien- 
^^ific»curiofity, ^hf5 welfare of mankind now Im- 
♦perioufly deman4f. Shallow fyftcms of metaphy- 
fics havegiver^ binb to a» brood of abomimble and 
'^ftiflepttal parodoxesji which tnothingj but a more 
-profound phijQfophy; can deftroy, ; Wowever we 
may, perhaps,, lantent; the ncceffity of difcuffions 
which may fhake the habitual reverence of fome 

men 
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men for tliofe rul^s which it is the chief intereft 
of all inen to praftife, we have now no choice left. 
We rouft either difpute, or abandon the ground. 
Undiftirrguifliing and unmerited inveftives againft 
philofopby;^, will only harden fophifts and their 
difciples in the infalent conceit, that they are in 
poflelEoiaof an iindifputed fuperiority of reafon; 
and that their amagonifts have no arttis to employ 
againft them, but thofe of popular declamation. 
Let us not for a moment even appear to fuppofc, 
that philofophical truth and human^ happiiiefs are 
fo irreconcilably at variance. I cannot exprefs 
n)y opinion on this fubjeft fo well asln the words 
of a nioft valuable, though generally neglefted 
writer: ^' The fcience-of abftrufe learning,* when 
** completely attained, is like Achilles's fpcar, 
*^ that healed the wounds it had made before; fo 
*^ this knowledge ferves to repair the damage it- 
^* fclf had occafioned, and this perhaps is all it is 
V good fbc; It cafts no additional light upon the 
y paths of life, but difperfes the clouds with 
*^ which It had overfpread them before; it ad- 
/^ vances:not the traveller one ftep in his journey, 
*^ but conduds him back again to the fpot from 
*' whence be wandered. Thus the land of Philo- 
*' fophy confills partly of an open champaign 
" country, paflable by every common undei^ 
** (landing, and partly of a r^ge of woods, tra- 
'* verfable only by the fpeculative, and where 
^* they too frequently delight to amufe themfelves. 

A " Since 
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" Since then we fhall be obliged to makp incur- 
•* fions Inio this latter traft, and fliall prot^ably 
•^ find It a region of obfcurity, danger, and fli^i- 
** cultjTj^ it behoves us to ufe oiu* urmoft cndea- 
" vours for enlightening and fmoothing the way 

• ** before us *.'* We (hall, however, remain ia 
the foreft only long enough to vifit the fountains 
of thofe dreams which flow from it, and which 
water and fertilize the cultivated region of Morals, 
to become acquainted with the modes of warfare 

. praftifed by its favage inhabitants, and to leara 
xhe means of guarding our fair and fruitful land 
againft their defolating incurfions. I fhall haftea 
from fpeculations, to which I am naturally, per- 
haps, but too prone, and proceed tp the more 
profitable confideration of our practical duty. 

II. The firft and mofl: fimple part of ethics is 
that which regards the duties of private men to- 
" wards each other, when they are confidercd apart 
from the fandion of pofitive laws. * I fay, apart 
from that fanAion, not antecedent to it; for though 
we feparatc private from political duties for the 
fake of greater clearnefs and order in reafoning, 
yet we are not to be fo deluded by this m^re ar- 
rangement of ^convenience as to fuppofe that 
human fociety ever has fubfifted, or ever could 
fubfift, without being protd5led by government 

> 

♦ Search's Light of Nature, by Abraham Tucker^ Efq. 
vol. i. pref. pge xxxiii. 

and 
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and bound together by laws^J All tliefe relative 
duties of private life have been fo copioufly and 
beautifully treated by the moralifts of antiquity, 
that' few men will now choofe to follow chem who 
are not aftuated by the Wild ambition of equal- 
ling Ariftotle in precifion, or rivaUing Cicero ia 
eloquence. They have been alfo admirably 
treated by modern mcralifts, among whom it 
would be grofs injuftice not to number many of 
the preaciiers of the Chriftian religion, whofe pe- 
culiar chdrader is that fpirit of univcifaTchafity, 
^ich is the living principle of all our focial du- 
ties. Fit it was long ago faid, with great truth, 
by Lord Bacon, ^* that there never was any phi- 
** lofo{ih)% rehgion, or other difcipline, which 
did fo plainly and highly exalt that good 
which is communicative, and deprefs the good 
*^ which is private and particular, as the CJiriftiaa 
*^ faith*/* Yhe appropriate praife of this reli- 
gion is tiot lo much, that it has taught new du- 
ties, as fliat it breathes a milder and more benevo- 
lent fpitk over the whole extent of morals, 

> ! . , ' ' ' " ' ■ ' 

On a fubjeft which has been fo exhaufted, I 
ftioiild naturally have contented myfelf with the 
moft flight and general furvey, if fome funda- 
mental principles bad not pf late been brought 
into queftibn, which, in all former times, have 



it 
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* Bacon, Dign. and Adv. of Learn, book ii. 

been 
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been deemed too evident to require the fupporc 
ofargument^ and almoft too faired tqptdj-^t^^e 
liberty of difcuflioo. I (hall h^re epdqaygi^rjjtc^ 
ftrengthep fomc parts of the fortifications <pf n^^- 
rality which have hitherto been negjedfd^, .b^-^ 
caufe no man had ever been hardy jcno^g^l^fo, 
attack them. Aimed all the relative ^VU^ of 
human life will be found more immcdia^eiy^,p,r 
more remotely, to arife out of the t\yo gneaj; in- 
ftitutions of property and marriage, Tbcjr gon- 
ftitute, preferve, and improve fociety. Upon their 
gradual improvement depends the prooreffivc ci-, 
Tili:^tion of mankind ; on them reds the whole 
order of civil life. We are told by Horace, that 
the firft efforts of lawgivers to civilize men con- 
fided in drengthening and regulating thefe indU 
tutionsj and fencing them round with rieprous pie* 
iial laws. 

Oppida coepenint mcinife et ponere leges ^ t 

Neu quis fur cflet, oeu quis latiOi neu quis adulter* . , 

iS/rnti.jii^ 105. 

A celebrated ancient orator^ pf v^fe pgffms 
we h^ve but ^ few fragmefits reifiainjng) -hj^iw^ll 
defcribed the progreflive order in'VfjM<;h. l^yfflftn 
fociety is gradually led to its highed improve- 
ments under tbe.gparc^nj|hip of tbqCe |i^^,^bich 
fecurc property an^ jiegtfla^ puiria©:?; U , ,r 

Etl^gesifctvfbkiidooaitj i^chihi^r^iriti ! |> '^^ ^ 
Corpori c^iigiisf c| n^Biiiccni^iciitiirbc^ r. . 

Frag. C. Licin. Calvf. 

Thefc 
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Thefe two great inftitutions convert the felfi(h as 
well 38 the focial paffions of our nature into the 
firtneit bands of a peaceable and orderly inter- 
courfei tliey change the fources of difcord into 
principles of quiet i they difcipUne the molt un- 
govei-nable, they refine the groffeft, and they 
exalt the moft fordid propenfities ; fo that they 
become the perpetual fountain of all tbiat (Irengih- 
cns, and prcferves, and adorns fociety ; they fuf- 
tain the individual^ and they perpetuate the race. 
Around thefe inftitutions all our focial duties will 
be found at yaripus diftances to range themfelves; 
fome more ne^r, obvioully effential to the good 
order of human life, others more remote, and of 
which the neceiflity is not at firft view fo apparent, 
and fome fo diftant,^ that their importance has 
been fometimes doubted, though upon more ma- 
ture confideration they will be found to be out* 
pofts and advanced guards of thefe fundamental 
principles ; that mab Ihould fecurely enjoy the 
fruits of his labour, and that the fociety of the 
fexes (hdtld be fo wifely ordered as to make it a 
fchool of the kind affeftions, and a fit nurfery for 
the commonwealth. ' 

The fubjeft of property is of great extent. It 
will be neceffary ta cftablifh the foundation of the 
rights of acquifitioD, alienation, and tranfioiifion, 
not in imaginary contrafts or a pr^ended (late of 
nature, but in their fubferviency to the fubfiftence 
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and well-being of mankind. It will not oinly be 
curibus, but ofcful, to tface'thc Mftofy dF pro- 
perty from the firll Ibofe and tranfitrit bccapancy 
of the fa\ra(ge, thfough all tlie mbdifiirkfldny 
which it liai' at different times received,^ to that 
compTchenfive, fiibtle, and anxiouHy imTnute 
code of property Which is the laft fefiilt of the moft 
refined civilization. 

I (hall obferve the fame order in corifiderfng 
the fbciety of tbe fexes as it is regulated by the 
inftitution of marriage*. I (hall' endea'*oto^<o lay 
Open thofe unalterable principles of general inte- 
rcft on which that inftitution refts : and if I enter-' 
tain a hope that on this fubjed I maf be able to 
add fomething to what our tnafters'in mt)rality 
have taught us, itnift that the readier will bear 
in mind, as an ercufe for my prefumptlon, that 
they were not likely td employ much argliment 
where they did nor forefee the poflibflity bf doubt. 
I (hall alfo cohfider the hiftory -f of marriage; and 

trace 

^ See on this fubje^k an incomparable /lament of the firfl; 
book of Cicero's Economics, which is too long for infertion 
here, but which, if it be clofeiy examined, may perhaps difpel 
the illulion of thofe gentlemen, who h^tveib ftnuigely taken it 
for granted, that Cioero^ wad incapable of exaift toifantng. 

t This progrefs is traced with great acoiiacy in fome 
beautiful linat^ of LucretiM^ : 

— Mulier conjunfta viiiofcoiiceflit in uauu^ 
Caflaque privatse Ventris conn ubia beta 
Cognita funt, prolemqve ex fe vid^re coortam : 

TUM QSNUS HUMANUM P&IMUM MOLLESCERE CCEPfT. 

-pucriquB ; 
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trace u througji all th^ fprips which it hjs af- 
fut»ed<„ tp tbfi; c^eccn^ ape} happy pei:manericy ^ 
unipn, whic^ has^ Pfi*haps ^bovje altpth,^r capfes^ 
CQfflftitnj^e^ ^o the quiet qf foc;i€ty, and ttie/refin^- 
mept qF ni^qi^er^ in modern tkpes. Ar^oogm^y 
othe^ inquiries whiqh. this fpbj^dt will ftjggcft, I 
(hall be; 4^d|iTiore particularly ito exaqiipe ,the na* 
tural (lation and duties of the f<^inale fexi their 
condition among different nations^ its improve- 
ment in J^urope^ and the bounds which Nature 
hcffflf Jia^ prefcfibed to the progrefs of that im- 
provempnf ; bey9nd whicb> every pretended ad- 
Vance will b^ a r^ai /degr^d^ion. 






IIJ. Hayjog eftaKblifl^ed the principles of pri* 
Tatedutyj, I, ihall proceed toxoofider man lioder 
tbCi imporunc relation of fubje6k and . (bvereignj 
or, ifi other, words^ of citizen and magiftraie. 
Th^ duties which arife from this relation I (haU 
cndeiivpur tp : pftablifhv.not upoo fupppfcd com- 
pa&Ss ^vhich are altogether chimerical, which 
mml^k be admitted to be faife in fad, which if they 
are to be confidered as fiAions, will be found to 
ferve jlo pdrj>ofe bf jtift rctfoning, and to be 



■ 1 1 , n .iiii n H I 1 1 1 >pucrique parentuB) 
Blaiutitb&iifedk ingeoium Jixgcm iupertam 
Tuncet amicitiamcceferuntjungerebsbtntc^ 
Finitinia Infer fe, nee laedere nee violare. 
£t pueros coi»mend4runt muliebte(ju« feclum 
Vocibus et gt#a cum balbe fignifioarent 

ImaEPILLORUM £SSB AXi^VU MISBItlBR OMNlUlf. 

LuctiU lib. V. /• 10 lo — 1023, 
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equally t;he foundation of a fyftcm of univcrfal 
defpojciTcn in Hobbc3, and of univertai aharcliy in 
Kwfft^m but on the folid bafis of general- con- 
vert i^ce. Men cannot fubfift withobt fofiftty 
at)4 cnptu^ aid ; they can neither maintain fotial 
interoQijrfe, par receive aid from each other, with- 
out t)|e proteAion of government; and they 
icAiinQt enjoy that protedion without fubrtiitting 
to the.reftraints which a juft government impofes. 
This ;phiin argument cftablifties the duty of 
obedience on the part of citizens, and the duty 
of prptedtion on that of magiftrates, 6n the'fame 
foundation with that of every other ' moral 
duty;: and.it ftiows, with fufEcieht evidence, 
that thefe dutic? are reciprocal; the only ra- 
tional end for which the fidlion of a contraft 
coyld have been invented. . I fhall not encumber 
my reafoning by any fpeculations on the origin of 
government ; a queftion on which (b mucli rea- 
fon has becA wafted in modern times; but^hich 
the ancients * in a higher fpirit of phildfophy 
have never once Aooted. If our principles be 



* The introduaion to the firft book of Ariftotlc's Poli- 
tics is the beft demondfation of the n«ceffity of political fo» 
cietyto the weU -being, axx] indeed to the very being, of man, 
with which 1 am acquainted. Having lh6wri thfc dr^Ortiflances 
which reitder mah heceflarily a focial being, h« jufHy qoncludes, 
^* K«^,Q7f avO^wTp? ^va-H toX»1»xoi» fwov." Anft. de Rep. lib. i. 

The fame fchemc of philolbphy is ladihirably piirfued in 
the fiiorc, but invaluable fragment of the fixth booK of Poly- 
bius, wh^ch defcribes the hiftory and revoliitioris of govern- 
ment. ! . . 



juft. 
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jiift, t^e origin of government muft have been 
coeval with that of mankind; and as no trib^ ha^ 
cveryi^VJbeen difcovcredTol)ruti(n^as t6 l!)fe <vith- 
005; foqie govecnmenr, and yet fo cnhght^dtis 
tp.eft,abli(h a government by comfrion cofifeht^ it 
is furely unneceflary to employ arf^' fer?6ds ifgu- 
mer>t in the confutation <)f a doftrine that ii^ in- 
tonfifte^jit with reafon, and unfiipported by expe- 
rience. , ^But though all irtquiries intd the origin 
of government bd chimerit:af, yet the hlftbry of 
its p^9grers is curious and iifcful. The vUrloui 
flagq§ through which it paffed from faViTgtindc- 
pcndepce, which implies evefy man's power of 
injuring his neighbour, to Idgal liberty, which 
coniifts in every man's fecurity againft wrong} 
the manner in which a family expands into a 
tribe^ and tribes coalefce into a nation ; irt which 
public juftice is gradually engrafted 6n private 
revenge, and temporary fubmifiion ripened into 
habitpal obedience; fornli a mod important^ and 
cxteiifivefubjeft of inquiry, which cortiprfchends 
all the improvements of mankind in police, ia 
judicature, and in legiilation. 






I have already given the reader to underftand 
that the defcription of liberty which feems to mc 
jthe moft Cotnptehenfive^ is that o( fecurity againft 
wrong J ' L»iberty is therefore the objeft of all 
goverpment* . Mtn are more free under cv^ry go- 
vernment, even the moft imperfed, than they 

would 
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would be if it were poffiblc for them to exift .with- 
out %nf government at all: tbey are more (ecure 
from Avrdng, fnofe undifiurbig4 ^» ^^ €xvrctfe ^fiknt 
naiur-oLjxmtrSj and iherefrre mare free^ emnin iJbe 
mojl ^i^iom and grofifi finfi of the zuotdy . dian: if 
they ' vi/tere iihog^tbef- unprotcdted agaioft injury 
from each other. B«t as general fecwky as i cn^ 
joyed in v^y different degrees uttderJtUffcrcot 
governments, thofe which guard it mod perfedly, 
are by way orcminence called fne. Such^govern- 
mcnts attAki mod completely the end wtrich » 
common to all government. A £^ee cotsftitution 
of government and agocd. conftitution of ^Teinr 
m^nt are therefore different ezprei&oQS for^ tbe 
fame idei, ^ 

Another cnaterial. diftirufllon, however^ fofio 
prefents itfelf* In , moil civilised ftate^ thf 
iubjed is solcnably proceded agmnft gro& in? 
juftice firom his fellowj by impartial Uws^: whi<:H 
it is i^ieiOianifoft imereft of the fovereign to efH 
forc^k ' But feme commonwieakhs arefo happy .4$ 
to be founded on a principle of much more r^r 
fined and provident wifdom. The fubjcfits of 
fuch common weakhs are guaixled not only ag^inll 
the injudice of each other, biK (^ far Jis^^hiiQDi^fi 

prudence can icoiitri¥i()iagainftoppf]efliQn Icdm the 
magiAratte. Such ft^tcs^ likei all iDtbertesoxMi^^ 
nary ; examples t^^f public i&r prrrate: exc^ijenice 
and happinefs, are thiniy>icattrred<<i>Veribe differ^ 

ent 
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cnt ages and countries of the world. In them the 
will of the fovereign is limited wiih ^o^ ex;ad[ a 
meafilre/ that his proteftiag auibgrity. is not 
weakened. Such a <:ombinatioa of ft,ill and for^ 
tunei^ not often to beexpeftcd^ and indeed never 
can ariici but from the conftant ihCHigh gradual 
ereriions of wiidom and virtue, to i^nprove a 
long fucceffioQ of nooft favourable cucun^ftaQces. 



J 



ThQeii& Indeed fcarccany fociety fo .wretched 
as to be^deftitute of fbme fort of we^ls^. provifuMi 
agoinft the iiquftioe of thetr govempTiS. ^eJiig^^ 
infttfotioiis^ favourite prej<g»dtces, o^iooal. ntaa? 
ners, liaveinr.difierent countriesv AYkb unequal der 
grees of force, checked or mitigated the e>xerr 
cife of fupreme power. The privileges of a 
{k]fWerfutl nobility, of opulent mercantile cam* 
tnunicies, of great judicial corporations,! hav^ 
rn fome monarchies approached more near to a 
control on the fovereigrt. Means x hate been 
devifedr with more or left 5 wtiidom to temper the 
defpoiiiin of an arifboeraoy over tbeir'i futjc^s^ 
aikl in deniocmcks tapcoted the miniirtty/againft 
tbe majdricy, and the whole poople agaibfti the ty- 
ramiy of demagogues. Bur in. the&i unmixed 
forms^^^of govermmeot, as^ the righit of Ugiiflation 
is^ veiled in one indifvidQal;or in oneoodcr^ it is 
obviou&iiiat the kgiflacivcfiDwei: may j(ha&je oSi 
all the Teftraims fwhichitfie ilatiis iiaye; laspoTed 
on it. AH fuch goveninctrts,: therefqre, tfend 
4 towards 



( 48 ) 

towards defpotifm, and the fecurlties which they 
admit againfl: miigovernniem tare wtremtl/ 
feeble and precarious The b^d fecurity Which 
human wifdom can devife^ feepas tp be the 
diftribution of political authority amQpg , different 
individuals and bodies^ with feparate intefeftsgad 
feparate chara^^ers, corrtfponding to, th^ Tarkiy 
of claiTes of which civil fociery is compofed^ Mck 
interefted to guard tlieir own order from (^pref- 
fion by the reft; each alfo intcreftcd to prevent any 
of the others from feizing on exclufirey and 
therefore dejpotic power; and ^all having a caay* 
moti intereft to co-operate in carrying-on ibe or- 
dinary and neceflary adminiftration' of g6vtm« 
tnent. If there were not an intereft to refifteach 
other in extraordinary cafes^ there would not be 
liberty. If there were not an intereft to co-ope- 
rate in the (Mrdinary courfe of affaii-s, there could 
be no government* The objed of fuch wife in- 
fiitutions which make the felfiihnefs of governors 
a fecurity againft their iojuftice^ is to proteft men 
agaioft wrong both frotn their rulers and their 
fellows. Such goveromenrs are, with juftice, 
peculiarly and emphatically called /r//; and in dt^ 
cribiog that liberty to the Skilful combination of 
mutual dependence and mutuai check, I feel my 
own cooviftioD peatly ftrengtfaened by calUag to 
mind, that in this opiMa I > agree with all the wife 
men who hate e^er deeply confidered the prin- 
ciples of politics: with Ariftotle and Polybius, 

with 
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with Cicero and Tacitus, with Bacon and Ma^ 
chiavcl^ with Montefqulcu and Hume*. It is 
impoffibte in fuch a curfory iketch as the prefent 
even to allude to a very fmall part of thofe phi- 
lofophical principles^ political reafonings, and hif* 
corical faAs, which are neceflary for the illuftra- 
tion of this momentous fubjeft. In a full difcuf- 
fion of it I fliall be obliged to examine the gene- 
ral (tmjjo^ of the mod celebrated governments of 
ancieatand modern times, and efpecially of thofe 
which have been mod renowned for their freedom. 
Theiefuk of fuch an examination will be, that no 
inflitution fo dcteftable as an abfolutely unbalanced 
governoient, perhaps ever exifted ; that the fim- 
j)le governments arc mere creatures of the imagi- 
nation of theorifts, who have transformed names 

* To the weight of thefe great names let mc add the opi- 
nion of two illurtrious men of the prefent age, as both their 
opinions arc combined by one of them in the following paff- 
age: " He (Mr. Fox) always thought any of the Ompie un- 
** balanced governments bad ; fimple monarchy, fimple arif- 
" tocracy ; fimple democracy ; he held them all iniperfeft or 
** vicious, all were bad by themfelves : the compolicion alone 
•* was good. Thefe had been always his principles, in which 
** he agreed with lus friend Mr. Barkc." — Mr. Fox on the 
Army Eftiniates, 9th Feb. 1 790. 

In fptaking of both thefe illuftrlous men, whofe names I 
here join, as they will be joined in fame by poftcriiy, which 
will forget their temporary ditferences in the recollection of 
their fi;aius and thek firiendftiip, I do not entertain the vain 
imagination that I can add to their giory by any thing tliat I 
can fay. But ft is a gratification to n;e to give utterance to 
my feelincs ; iq ciq^ieeis thc-pfoloundi^eneration with which I 
am filled for the memory of the one» and tbe warm atfe^iim 
which I chierffti for the other, whom no one ever heard in 
public withojDt admiralion, ^r koew in private life without 
loving. 

H ufed 
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ufed for the convetilf^nce of arrange^ieiot ihtq real 
polities ; that, as conftitutions of goyprnin^rif ap- 
proach mof& nearly to, ;bac unmixed anduncon^ 
trdlled fitBplicity they become dc;^poric, ancj as 
they recejde farther from that fimplicity they Ijp- 

come, free. 

■ • / ■ 

♦By the cojiftitution of a ftate, I mean '* /^ body 
*' of thofi written and unwritten fundamental laws 
*' which regtflale the nuift important rights of the 
^^ higher magijlrates^ and the mojl ijential privileges* 
*' of the fubJeSls.* Such a body of political laws 
mud in all countries arifeout of the cbaraftcr and 
fituaiion of a people ; they muft grow with its 
progrefs, be adapted to iis peculiarities^ change 
with its changes, and be incorporated intQ its 
habits. Human wifdom cannot form fuch a con* 
ftitution by one aft, for human wifdom cannot 
create the materials of which it is compofed. The 
attempt, always inefFeftual, to change by violef)ce 
the ancient habits of men, and the eftablilhed 
order of fociety, fo as to fit them for an abfoiuteiy 
new fchemcof government, flows from the\^oft 
prefumptuous ignorance, recjuires the fupport of. 

•ill!!'* 

♦ Privilege^ in Rotnan jurlfpnidcnce, mcMis ^ exm/kh'<m 
of one individaal from the operation of a Uwi Political privi- 
teges, in the fcnfc in which 1 employ the tcfm%i tncajx thofe 
fights of the fubjeft of a free ftate, which ai* deemed fo 
e^entiai to the well-being of the commomtealth^ that they 
txtexcehted from the ordinary difcretion of the magiftrate, and 
guardea by the fame fandameotal lavns which, ff^^re his 
authority. 

ihQ 
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the rnt^ft ferocious tyranny, and leads to con{^« 
qureridcsSvhith ks authors can never forcfee; gene- 
rally, indeed, to irtfticutidns the moft oppdfitc to 
thoie bf *rhich they profefs to feek the eftablilh* 
ment'*.- Biit human wirdotn ihdcfatigably employ- 
ed for remedying abufes, and infeizing favourable 
opportunities of improving that order of fociety 
which arifes from caufts over which we havelktle 
conti*6l, after the reforms and amendments of a 
feries of ages, has fometim^s, tWughvery rarely f, 
fhown itielf capable of building up a free conftir 
tutjonV '^vhich is ^* the growth of time and nature, 
** rather than the 5^ork of liumah invention.*' 
Such a conftitntion can only be formed by the 
wife imitatiori' of " the great innovator time/' 
** which, indbed, innovatcth gi^Rflyi but quietly, 
'* and by degrees fcarce to 'be-^peiteived J/** 



* Set an admirable paflSige on this fubjeft in Dr. 5fnith*s 
l'ke6ryx>fMaf9l Sentiments, roL S- p. loi— 112, in which 
tjie true doctrine pf reformation is laid down with fingular 
abihty by that eloquent and philofo^hieal writer. — Sec alfo 
Mr. Bi|rfce*^fpeecb on economical reform ; and Sir M. Hale 
on the amendneat of laws, in the colle6ti6n of my learned and 
mdft eifeccltent Mend Mr. Hargrave, pw 448. 

^ Epuc fomiicr un ^ouyememei^t moder^ ^l faut combiner 
les puilTances, les regler, les tempcrer, ies faire agir donner 

r>urain(i dire un left ^ Tune pour la mettre en £tatde refifler 
une autre, c'jedt un chef d'G9^vJfe de iq^adon que le hazard 
fekrkremcm^ et que rarement, on Uiile 6ire^ la prudence. 
Un goui^erf^fnK^tr defpptiquq au contraire fame pour ainfi 
dire atix ^usi.^ il eA uniforme partou^.; cpmipe il ne fi^iit que 
des paffionf poucl'etablir tout le Yponde eft bon pour cela. . y 
iv^, r.^S«>i^te^uMuj^,]|^\',Ej(]p^i;cic;^ y. c. 14. 

t t'Ofd ^it^i £(&y xkiv. Of. inno vvtiKWs. 

H 2 Without 
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Without defcending to the puerile oftentation of 
panegy;ic, on tliat of which all mankind confefs 
the excellence, I may obferve, with troth andfo- 
bcrnefs, that a free government not only efta- 
bliftiesan univerfal fecurity againft wrong,but that 
it alfo cheiifhes all the nobleft powers of the 
human mind ; that it tends to banifii both the 
mean and the ferocious vices i that it improves 
the national charafter to which it is adapted, and 
our of which it grows; that its whole admir>iftra- 
tion is a praftical fchoolof honefty and huirianity ; 
and that there the focial affeftions, expanded into 
public fpirit, gain a wider fphere, and a more ac- 
tive fpring, 

. ! (hall conclude what I have to offer on govern '• 
raenr, by an account of the conlVitution of Eng- 
land. I (hall endeavour ,io trace the progrefs of 
that cohftitution by the light of hiftory^ of laws, 
and of records, from the carlieft times to the pre- 
fent age ; and to (how how the general principles 
of liberty, originally common to it, with the other 
Gothic monarchies of Europe, but in other coun- 
tries loft or obfcured, were in ihi3 more fortunate 
ifland preferved, matured, and adapted tathc pro- 
grefs of civilization. I (hall attempt to exhibit this 
moft complicated machine, as our hillory and our 
laws (how it in aftion j and not as fome celebrated 
wricccs have moft imperfeftly reprefented it, who 
have torn out a few of its. more fimple fprings^ 

and. 
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and, putting them together, mifcall them the Bri- 
ti(h conftiiutipn. So prevalent, indeed, have thefef 
imperfedt reprefentations hitherto been, that I will 
venture to affirm, there is fcarcely any fubjeft which 
has been Jefs treated as it deferved than the go- 
vcrdmeat of England. Philofophers of great and 
merited reputation * have told us that it confided 
of certain portions of monarchy, ariftocracy, and 
democracy ; names which are, in truth, very little 
applicable, and which, if they were, would as 
little' give an idea of this government, as an ac- 
count of the weight of bone, of fleOi, and of blood 
in a human body, would be a pidure of a living 
man. Nothing but a patient and minute ihveftiga- 
tion of the pradice of the government in all its parts, 
and through its whole hiftory, can give us juft 
notions on this important fubjeft. If a lawyer, 
without a philofophical fpirit, be unequal to the 
examination of this great work of liberty and wif- 
dom, ftill more unequal is a philofopher without 
practical, legal, and hiftorical knowledge ; for the 
firft may want fkill, but the fecond wants mate- 
rials. The obfervations of Lord Bacon on political 
writers, in general, are.jnoft applicable to thofe 
who have given us fyftematic defcriptions of the 
Englifli conftitution. " All thofe who have writ- 



* Thdf reader wiU pcrGcivc that I allude to Movtss« 
QuiEv* whom I never name without reverence, though I 
ihall prcfume, with htimilUy, to criticize his accouot of a gO« 
i^cnunent which be only faw at a dillance. 

"ten 



cc 
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ten pf gdvcrnments Have written as pliilo(o'* 
ptjefs, pr a§* hv/y^rs^ and none as fidiejmen. As 
•*-for th^philofophers* they* make in;idtglnary laws 
•f fc^r'iaiaginary commonwealths, and tKeiir diF- 
^^ qpurfes are as t|ie ttars, which give little ligtit 
^5 becajaie they are fp high. *^^ — ^* HJtc cognitio ad 
•^vlroi civiles, j>ropri} f^^ as He tiells us in 

anc^tl^fir part qf his writings ; t|ut vinfortunat^ly no 
^^pexjeiifecl phil^fophical ^ritift^^tlaterm^n has yet 
deypti^d his leifure to 2^ delineation of tlie condu 
tptign* which fuch a (l^tefman alone can pradU 
c^ly and pprfeftly know. , V 

In the difcuflion of this great fubjeft, and In all 
feaipnings on the princjples of polities', I ftal| 
Uli^qr©, above all things, to avoid that which ap- 
pears to me to have been the conftant fource of 
politij^l error ; I mean the attempt 10 give an aif 
of fyfleaiy of fimplicity, anc) of rigorous demon- 
ftration, to Aibjcfks which do not admit it- The 
only means, by which this could be done, was by 
rjpfprring tp a few fimple caufes, what, in tiiuh*, 
rom immenfe and intricate combinations, 

> '■ • ; _ ' I - ' 

^d, fucccl^ions of cavjfes. The confequence was 
yery obvious. The fyftem of the thebrifl:, difen- 
pupjbered from -all regard to the real nature of 
things, eafily aflumed an air of fpeciouihefs!' It 
rcauirecl little dexterity to make his argument 
appetir'conclufive, .^ But all men agreed that ft 
was utterly inapplicable to human affairs. The 

theorift 
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thcorift railed at the folly of the world, Infteod 
of cohfcffing his own ; and the pien of prac- 
lice unjuftly blamed philolpphy, inftead of con- 
demniijjg the fophift. The ciufes which the 
politician has to con fid er are, above all otHeri, 
multiplied, mutable, minute, fubtile, ^hd, if I 
may fo fpeak, evanefcent ; perpetually changing 
their form^ and varying their combinations; lo* 
fing their nature, while they keep their name'; ex* 
hibiting the moft different confequences in the 
^ndlefs variety of men and nations on whoni (htf 
operate ;"in one degree of ftrenjgth producing the 
mod (ignal benefit; and, under a flight variation 
of cirpumft^nces^ thie moft tremendous mifchiefe* 
They-admit indeed of being reduced to theory; 
but to a theory formed on the moft cxrenfivc 
views, of the mof; comprchenfive and flexible 
principles, to embrace all their varieties, and td fit 
all their rapid tranfmig^ations ; a tHepry, of which 
the, moft fundamental majcim is; diftruft in itfelf, 
aqd deference for pradical pt;udcnce, Only t\vo 
M(ritcrsof former times have, as far as I know, ob- 
ferved this general dcfeft of political reafoners ; but 
thefe two are the greateft philofophcrs who have 
ever appeared in the world . The firft of thein'is Arif- 
totle, who, in a paflagV of his Politics, to which I 
cannot a^ this moment turn, plainly condemns th6 
purfuitof adelufive geometrical accuracy jn thoral 
feafoniqgs as the conftant fourire oiF the grofleft 
frfor^ ^hs Tepond is Lord Bacon, wlio te/ls us, 

with 
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with tha^ authority of confcious wifdotn which bc^ 
Jongs to hitn^^and witjb that power of richly adorn- 
ing trmh. from the wardrobe of gef}i»& which he 
poffeified above almoft nW men, " Civil knowledge 
** is converfant about a fubjed which, above all 
** others^ iamoft imtnerfed in maitcr/ani haitJ* 
♦' lieft reduced to axiom */* 



1 1 



' JV, I (hall next esdeavour to Jay 6pe^ the|g6- 
tteral principles of civil and critninalr'U'wsi On 
this fubjeft I may with fome confidence hope that 
I fliall be enabled to philofophize with^better ma- 
terials by my acquaintance with the ki^sof 'tMy iown 
country, which it is the-bufinefs of my fliff: tb^Hc- 
.life, and of which ihe.ftudy has b)r habit btcOfne 
my favourite purfuit^ : j ^ ^^ 



J - > 



The firft principles of^uiifprudence art fim^ple 
maxims of reafon^ of -which the obfervance is im- 
mediately difcovered by experience to beeflRjntiiil 
to the fecurity of mcn'fe rights, aed which pervakie 
the laws of all countries^ An account of the gta- 

: ' ' ' ,. ' ' ' -' ' 

♦ This principle is exprdW 'by a writer o>f^ a I vttry diffbr* 
cnt charaner from thefe two great phllofophers j a writer, 
•' qu'ai tf^frhfttihra /tlur fhiio/o/the^ mdh qu'on dppelhv'd le plus 
" elo^ucni aes JhjiJi:Jics^\\ witb great i^rc^y ^D|d» as.Jlv^d)9fuier 
is, with fohieexaggjfdtion : 

** l\ n*y a |)<Htit de principes abflmits^'daiSs U pMifiqiJe^- 
** C*tft une fcicQce des cakuls,des c ocnf)ioaifons, e^ jieseMcep^ 
" tions, felon les li^lix, les terns eflescirconftknccs.'' — Lettrg. 
de Roujfeau au Marquis de Miraheau, 

The fecond propoiitioix is true » but the firft is aot ^ juft in- 
ference from it. 

5 dual 



/ 



( 57 ) 

^ual application of thefe original principles, firfl:> 
to more (imple^ and afterwards to more compli- 
cated c^feSj forms ^h the hiftory and the theory 
of law^ Such an hiftorical account of the pro- 
grefsofmen, in reducing judice to an applicable 
and practical fyftem, will enable us to trace that 
chain, in which fo many breaks and interruptions 
are pcrecived by fupcrficial obfervers, biit which 
in truth infeparably, though with many dark and 
hidden, windings, links together the fecurity of 
liCe and: property with the mod minute and appa^ 
rencly. frivolous formalities of legal proceeding. 
We (hall perceive that no human forefight is fuf- 
ficient to d9)abli(h fuch a fyftem at once, and that^ 
if it werefoeftablilhed, the occurrence of unforefeen 
cafes would (hortly altogether change it; that there 
is but opj? way of forming a civil code, either 
coQ^ftient with common fenfe, or that has ever 
been pnaAifed in any' pountry, namely, that of 
gradu/tUy ibuild'rng up the law in proportion as 
the fa<5l3 arife, which it is to regulate. We (hall 
learn to appreciate the merit of vulgar objeftions 
againft die fubtlety and complexity of laws. We 
fhall eftimate the good fenfe and the gratitude of 
thofc who reproach lawyers for employing all the 
powj^j;^ pf their mind to difcover Tubtle diftinc- 
dons for the prevention of iiijuftice* ; and we 

* " The Cdfulflica! fubtleties are not perhaps greater than 
•' the fubtleties of lawyer?; h/t the latter arc innocent^ and even 
** wf^r^.*'— -Hume's Eflavsy vol. ii. p. 558, 

I Ihall 
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ftall at once perceive th;it laws ought to be ncU 
tJ^er mpre JiwpU nor more complex than the ftatc 
of fociety which they ^re to govern, but that they 
oiight exadly to correfpond to it. ^ Of the two 
faults, however, ttib^ excefs of fimplicity would 
certainly be the greateft ; for laws, more complex 
than are neceflary, would only produce embarraff- 
ment; whereas laws more ftmplethan the affairs' 
which they regulate, would occafion a defe£l of 
juftice. More undcrllandrng* has perhaps been 
in this manner exerted to fix the rules of life than 
in any other fcience ; and it is certainly the moft 
honourable occupation of the underftanding, be- 
caufe it is the moft immediately fubfervient to 
general fafety and comfort. There is not, in my 
opinion, in the whole coqipafs of human affairs, 
fo noble a fpedacle a^ ihar which is. difplayed in 
the prpgrefs of jurilprudence j where we niay 
crontemplate the cautious and unwearied exertions 
of a fucceffion of wife meq through a long courfe 
of ages ; withdrawing every cafe as it arifes from 
the dangerous power of difcretion, and fubjefting 
it to inflexible rutes ; extending the dominion of 
juftice and reafon, and gradually contrafting, 
withit) the na^roweft poflible Kmks> the domain 

' ♦ " Law,*' faid Pr. Johnfop, " is the fcience in which the 
" greateft poweri of uiiderilanding are applie^ to tlie great- 
** eft number of fafts.** Npboily, who isaccKiainted with the 
rariety and multiplicity of the fubjefts of juArprudcnce, and 
with the pFodigious powers of difcrimination employed upon 
them,. can doubt tne truih of this obfervation^ 
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of brutal force and of arbitrary will. This ftlbjeft 
has been treated with fuch dignity by a writer 
who is admired by all mankind for his eloqtience, 
but who is, if poffible, ftill more admired by all 
competent judges for his philofophy ; a writer, 
of whom I may juftly fay, that he was ^^ graviffimus 
^' et dicendi et intdtigendi au3or et ma^ijier ;'* that 
I cannot rcfufe myfelf the gratification of quoting 
his words : — ** The fcience of jurifi)rudence, the 
" pride of the human intclleft, which^ with all its 
*^ defefts, redundancies, and errors, is the col- 
*' le<5ted reafon of ages combining the principles 
*^ of original juftice with the infinite variety of 
*^ human concerns*/' • i 

I (hall exemplify the progrefs of law, and il- 
luftrate thofe principles of univerfal juftice oti 
whi^ch ll is founded, by a comparative review df 
the two greateft civil codes that have been hitherto 
formed'— thofe of Rome and of England^; of 
their agreements- and difajgreetnenrs, both in ge- 
neral provifions, and in fdme of the inbft important ' 
parts of their minute pratSiLte. Iri this p^n of the 

♦ Euro's Works, yd. Ui. p. 134. 

f Qn the intimate connexion of thefe two codes, let ns 
heair the WoHds bf Lord Hdlt, whole name rtever can be pro- 
nounced without veneration, as long as wifdom and integrity 
arc revered among men :---" Inafmiich as the laws (f all na- 
*' tiorts ai*i\dQiithl^i taifid oHi (f the rvins of the civiMaiv^ as 
" all jgovernthents are fpning out of the ruins of the Roman 
**' empii^e^' h thiift' be bwncd thai the principles of wj- law are 
** bonovjslf frok M^ crvH law, therefore grounded upon the 
*' fame reafon in many things," — xi Mod. 48^. 

I z courfe. 



( ^o ) 

conrfe, which I mean to purfue with fuch dctaif as 
to give a view of both codes, thit may perhaps be 
fufficient' for the |iurp6(es df thb getier^l ftud^nt, 
I hope to convince him that the laws of civilized 
narionsi particularly thofe of his owrt,'^aM a fub- 
jeft moft worthy of fcientifiti ciiribfity ; that prin- 
ciple and fyllem run through th^micvca to the 
minuteft particular, as really, thodgh not fo ap- 
parently, as in other fciences, and ^hfed toipnr- 
pbfeS mbre important than in atiy otlkH fckiifce. 
Will it be prefomptuous to exprefs a hope, that 
fuch ah inquiry may not be ahogethtr an iifelcfs 
introdtiftion to that lai*ger and more detailed ftudy 
of the law of England, which is the duty of thofe 
who are to profefs and praftife that Jaw ? 

^ Ih cbnfideririg the ihipbrrant fubjed of criminal 
law, it Will be my duty to found on a re^fra-to the 
general fafety, the right of the magiftrate to inflifl: 
puni(hments, even the moft fevere, if that fafety 
cannot bfe effeflually prorefted by the example of 
^^^erior piinifliments; It will be a more, agrees 
* able part of my office to explain the tempera- 
ments ^hich Wifdom, as well as Hum^^nity, pre- 
fcribeis in the ewercife of that barfh rigli^t, unfor- 
tunately fo ^fiential to the prefer vation pf ^juman 
fociety,' I (hall collate the penal codes jofdiffer-r 
enc tiat ions, 'and> gather together the moft accurate 
ftatemfentof the refult of experience with refpeft 
to the- efficacy of lenient and levcrc punifhments j 



/ / 
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I 

and I (hall endeavour to afcertain the principlei 
on which rauft be founded both the proportion 
and tfiejappropriation of penalties to crimes. 

As to xhc toe' of criminal proceeding y my labour 
wiH Wiferycafyj for on that fubjeft 341 Englifli 
iawyery if he were to delineate the model of per- 
fect ion^^f would find \\uiX^ with few exceptions, he 
had trapfcribjcd the inftitutions of his own country. 
Tbewholcfubjeftof my ledures, of which 1 have 
now jgivea the outline, may be fummed upin the 
wards. of Cigero ;—r*;* Natura. enim jurj^ fxpli- 
** canda eft nobis, eaqae ab hominis r^petenda 
*^ natiiri ; cOnfideranda^ legis quibus civitates 
** regidcbca^t; turn baec tradanda qua^compo- 
*' fita funt et defcripta, jura et juffa populoruni; 
*^ in quibus NB nostri o^jdem populi liatk- 

. Cic. de Leg. lib* iy c, 5. / 

■■'."'■ 
V. The next great divifion, of the fubjed is the 

law of nations, ftridly and properly fo callied. I 
have already hinted at the general principles on 
which this law is founded. They, like all the 
principlcsof natural jurifprudeoce, have been more 
happily cultivated, and: more generally obeyed, in 
fomeagesand countries jhan in others ; and, like 
them, are fufceptible of great variety in their appli- 
fation^ from the charader and ufages of nations. 
I (hall confider thefe principles in the gradation 

of 
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of thofc which are neccflary to any tolerable 
intcrcourfe between nations; thofc which are 
eflemial to all well-regulated and mutually ad- 
vantageous intercourfe ; and thofe which are 
highly conducive to the prefer vation of a mild and 
friendly intercourfe between civilized dates. Of 
the firft clafs, every underftanding acknowledges 
the neceflity, and fome traces of a faint reverence 
for them are difcovered ,even among the moft 
barbarous tribes ; of the fecond, every well-in- 
formed man perceives the important. ufe, and they 
have generally been refpedled by all poliflied 
nations; of the third, the great benefit may be 
read in the hiftory of modern Euro^^e, where 
alone they have been carried to their full per- 
fedtion^ In unfolding the firft and fecond clafs of 
principles, I (hall naturally be led to give an ac- 
count of that law of nations, which, in gftater or 
left perfedlion^ regulated, the; intercourfe of fa- 
vages, of the Afiatic empires, and of the ancient 
republics. The third brings me to the confidera- 
tion of ,t|i(s law of nations, as it is now acknow- 
ledged in Chriftendom. From the great extent of 
the fubjcd, and the particularity to which, for 
reafons already given, I muft here defcend^ it is 
impoflible for me, within any moderate com pafs, 
to give eveni an outline of this part of thp cpurfe. 
It compijehcndsi, as every reader will perceive, the 
principles of national independence, the inter- 
courfe of nations in peace, the privileges of em- 

; bafladors 
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bifladors and inferior minifters, the comtnerce o^ 
private fubjeds, the grounds of juft war, cbe niu- 
tual duties of belligerent and neutral po\yers, the 
limits of lawful hoflility, the rights of conqueft, 
the faith to be obferved in warfare, the force of aa 
armiftice, of fafe-condufts and paflport?, the na,- 
lurc and obligation of alliances, the nieans of 
negotiation, and the authority and interpretation 
of treaties of peace. All thefe, and many other 
moft important and complicated fubjeds, with ail 
the variety of moral reafoning, and hiftorical ex- 
amples,' which is neceflary to illuftrate them, muft 
be fully examined in this part of the leftures, in • 
which I (hail endeavour to put together a tolerably 
complete practical fyftem of the law of nations, as 
it has for" the laft two centuries been recogniled in 
Europe, ' 

" Le droit des gens eft naturellemenc fonde fur 
*^ ce principe ; que Jes diverfes nations doivcnt fe 
^^ faire, dans la paix, le plus de bien, et dans la 
*^ guerfe le moins de mal, qu'il eft poffiblc, fans 
" nuire a leurs veritables interets. 

^* L^objet de la gnerre c^eft la vi&oire; celui 
•' det'a vidtoire lacoriqufite; celui dcia conquSte 
*' la c6nl1*rvation.' De ce prVncipe & du precc- 
*' dent, clol Vent deriver routes les loix qui forment 
*• le droit des gens. i 

« Xoutes 



U 



( 64 ) 

•* Toutes Ics nations ont un droit des gens; !eS 
** Iroquois mettie qui mangent leur prifonniers en 
•* ont un. lis envoient & resolvent des cmbaf' 
fades I lis connoiflent les droits de la guerre et 
^e la paix : le mal eft que ce droit des gens n'eft 
pas fonde fur les vrais principes/*— D^ VEfprit 
dks Loix, liv. i* c. 3. 

VI. As an important fupplement to the prafti* 
Cal fyfterp of our modern law of nations, or rather 
a$ a noceflary part of it, I (hall conclude with a 
furvey^ of the diplomatic and conventional law of 
Europe ; of the treaties which have materially af- 
fedted the diftribution of power and territory 
among the European ftates; the circumftances. 
vhich gave rife to them, the changes which they 
;cfFefted, and the principles which they introduced 
into the public code of the Chriftian common- 
Wealth* . In ancient times the knowledge of this 
conventional law was thought one of the greateft 
praifcS that could be beftowed 00 a name loaded 
with ^U the honours that eminence in the arts of 
peace and of war can confer i 
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" Equidem exiftimo, judices, cum in omni 
genere ac varietace artium, etiam rllarum, quasi 
*^ fine fummo otio non facile difcuntur, Cn. Pom-» 
*' peius excellat, fingularem quandam laudem ejus 
er prseftabilem efTe fcientiam, in fcederibuSj pac- 
tlonibus^ condition'ibus^ populorum^ regum^ exterarum 

^* nationum: 
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^^ Mtionum : in uni verfo dcniqoe belli jure ac pacis/^^ 
Cic. Qr4S. pro L. Corn. Balko, c. 6. 

lofortnation on this fubjeft is (cattered over aa 
imaien& vaciety of volutnitioas compiktfiionB ; not 
accefiibto to every one, and of which the perufal 
can be agreeable only to very few. Yet fo much 
of thefe treaties has been embodied into the ge- 
neral ta#'of Europe^ than no man can be mafter 
of t€ ^ho is not acquainted with them. The 
knowledge of them is neceflary to negotiators and 
ftatefmen; it may fometimes be important to pri* 
vate men in various fituations in which they may 
be placed ; it is ufeful to all men who wi(h either 
to be acquakned with modern hiftory, or to form a 
found ^dgil^nt on political meafureS. I (hall 
endeavour to give fuch an abftrafl of it as may be 
fufficient for fome, and a convenient guide for 
others in the farther progrefs of their ftudies. The 
treaties, which I (hall >fflore particularly confider^ 
will be thofe of Weftphalia, of OHva, of the Pyre- 
nees, of Breda, of Nimeguen, of Ryfwick, of 
Utrecht, of Aix-la-Chapelle, of Paris (1763), 
and of Verfaillcs (1783). I (hall (hortly explain 
the other treaties, of which the ftipulations arc 
either alluded to, confirmed, or abrogated in thofe 
which I cdnfider at length. I (hall fubjoin an ac- 
count of the diplomatic intercourfe of the Euro- 
pean powers with the Ottoman Porte, and with 
0ther princes and ftates who are without the pale 
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of our ordinary federal law ; together with a view 
of the mod important treaties of commerce^ their 
principles^ and their confequences. 

As an ufefu) appendix to a pradlical treatife on 
the law of nations, fome account wiirbe given 
of thofe tribunals which in different countries of 
Europe decide controverfies arifing out of that 
law; of their conftitution, of the extent of their 
authority, and of their modes of proceeding; 
more efpccially of thofe courts which ^re pecu- 
liarly appointed for that purpofe by the laws of 
Great Britain. 

Though the courfe, of which I have iketched 
the outline, may feem to comprehend fo great a 
variety of mifcellaneous fubjefts, yet they arc all 
in truth clofely ar^d infeparably interwoven. The 
duties of men, of fubjefts, of princes, of law-* 
givers, of m^giftrates, and of dates, are all part^ 
of ope ponfiflcnt fyftem of pniverfal morality. 
Between the mod abdradt and elementary maxim 
of moral philofophy, and the mod complicated 
controverfies of civil or public law, there fub- 
iids a coqnexipn which it will be the main object 
of thefe leftures ^o trace. The principle of juf- 
tice, deeply rooted in the nature and intered of 
man, pervades the whole fydem, and is difcover- 
^ble in eyery part of it, ^vcn to its minuted ra- 
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mification in a legal formality, or in the conftruc- 
tion of an article in a treaty. 

I know Bot whether a philofopher ought to 
confefs, that in his inquiries after truth he is biafled 
by any confideration i even by the love of virtue* 
But I, who conceive that a real philofopher ought 
to regard truth itfelf chiefly on account of its 
fubferviency to the happinefs of mankind, am not 
adiamed to confefs, that I (hall feel a great confo* 
lation at the conclufion of thcfe leftures, if, by a 
wide furvey and an exad: examination of the con* 
ditions and relations of human nature, I (hall have 
confirmed but one individual in the convidlion, 
that juftice is the permanent interefl of all men, 
and of all commonwealths. To drfcoverone nc\i 
link' of that eternal chain by which the Author of 
the univerfe has bound together the happinefs and 
the duty of his creatures, and indiifolubly faftened 
their interefts to each other, would fiir my heart 
with more pleafure than all the fame with which 
the mod ingenious paradox ever crowned the mod 
eloquent fophift. 

I (hall conclude this Difcourfe in the noble 
language of two great orators and phiiofophers, 
who have, in a few words, dated the fub&ance, 
the objedt, and the refult of ^11 morality, and po* 
litics, and Uw, 
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